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Objectives 

Upon completion of “The Code of Ethics:  Our Promise of Professionalism” course, participants will be able to:

· Identify key aspirational concepts found in the Preamble to the NATIONAL ASSOCIATION OF REALTORS® Code of Ethics

· Describe “general business” ethics, and compare and contrast the REALTORS®’ Code of Ethics with business ethics, generally
· Describe the concepts established in Articles 1, 2, 3, 11, and 16 of the Code of Ethics and identify possible violations of the Code of Ethics specifically related to those Articles 
· Describe the professional standards process for enforcing the Code of Ethics, including the duty to arbitrate

· Identify critical elements of due process as they relate to Code enforcement

Exercise:  Ice-Breaker 

Instructions:  Read each statement and select the Article of the Code of Ethics from the list below that the statement most closely describes.  Write the correct Article number in the space next to each statement.  No Articles are to be selected twice.
NOTE:  The statements in this exercise do not fully represent the comprehensive ethical principles of each Article of the Code of Ethics.  To gain a full understanding of the principles of the REALTORS® Code of Ethics, each Article must be read and understood in its entirety.
	Choose from Articles:  1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17

	1. Make only truthful and objective statements.
2. Avoid the unauthorized practice of law.

3. Participate in professional standards enforcement.

4. Keep client funds in separate escrow accounts.

5. Receive compensation from one party only with informed consent.
6. Respect exclusive relationships.

7. Cooperate with other brokers.
8. Disclose present or contemplated interests in property.
9. Treat all parties honestly.

10. Arbitrate contractual disputes.

11. Equal professional services for all.
12. Make your “true position” known when presenting offers.

13. Be competent in your field of practice.

14. Get transactional details in writing.

15. Disclose pertinent facts.

16. Disclose financial benefits from recommending products/services.

17. Paint a true picture in advertising.
	_______

_______

_______

_______

_______

_______

_______

_______

_______

_______

_______

_______

_______

_______

_______

_______

_______




Part 1:  History of the Code of Ethics 

Pre-1900
· There was no licensing of real estate practitioners.
· Speculation, exploitation, and disorder was the rule.
· Caveat emptor (buyer beware) governed transactions.
1908 

· NATIONAL ASSOCIATION OF REALTORS( formed 
1913

· Code of Ethics adopted 

· Established professional standards of conduct.
· The first business ethical code, after those of medicine, engineering, and law.
· Standards to protect the buying and selling public.
1989 - the Present

· Since 1989 the Code has changed almost each year

· Are you familiar with the most recent changes? 
· How the Code is enforced? 
· How to use the Code to your benefit?
Part 1:  History of the Code of Ethics (Continued)
The Code is:
· Our commitment to professionalism.
· Recognized as the measure of high standards in real estate.
· The “Golden Thread” that binds the REALTOR® family together.
· A living document that evolves with the real estate business.

Part 1:  History of the Code of Ethics
3.
Business Ethics and the Code

· What are "business ethics?"

· Industry codes and standards

· Company policies and practices

· Individual values

· Legal standards generally set minimum standards of conduct required by law, while ethical standards encompass principles higher than legal standards.
· Business ethics and the REALTORS( Code of Ethics

Note:  REALTORS® engage in many specialty areas and may be subject to the various codes and canons of those fields (such as legal ethics, the Uniform Standards of Professional Appraisal Practice [USPAP], the National Auctioneers Association [NAA] Code of Ethics, and the codes of the NATIONAL ASSOCIATION OF REALTORS®’ Institutes, Societies, and Councils, etc.).  
Regardless of their real estate specialties or fields of practice, all REALTORS® are bound by the Code of Ethics of the NATIONAL ASSOCIATION OF REALTORS®.

Part 2:  Structure and Major Categories of the Code
1.  Aspirational Concepts of the Preamble to the Code 

· Under all is the land . . . 

· The Golden Rule

· “Widely allocated ownership” and “widest distribution of land ownership”

· Maintain and improve the standards of our calling.

· Share our common responsibility for the integrity and honor of the real estate profession.

· Become and remain informed about issues affecting real estate.

· Share your experience and expertise with others.

· Identify and eliminate practices that damage the public or might discredit or bring dishonor to the real estate profession.

· Urge exclusive representation of clients.

· Refrain from taking unfair advantage of your competitors.

· Don’t make unsolicited comments about other practitioners.

· If your opinion is sought about a competitor (or if you believe a comment is necessary), offer it in an objective, professional manner.

· Remember, the term “REALTOR®” stands for competency, fairness, high integrity, moral conduct in business relations.

· Keep in mind that no inducement of profit or instruction from clients can justify departure from the Code’s duties.

Important Note:  The Preamble may not be the basis for disciplining a REALTOR®.

Part 2:  Structure and Major Categories of the Code
2.
Sections of the Code
· Three major sections
· Duties to Clients and Customers
· Duties to the Public
· Duties to REALTORS®

· The Code’s 17 Articles are broad statements of ethical principles
Important Note:  Only violations of the Articles can result in disciplinary action.
· The Standards of Practice support, interpret, and amplify the Articles under which they are stated

· REALTORS® may not be found in violation of a Standard of Practice, only its foundational Article.
· Standards of Practice may be cited in support of an alleged violation of an Article (such as a violation of Article 1, as interpreted by Standard of Practice 1-3).
· “Interpretations to the Code of Ethics” (or Case Interpretations) found on nar.realtor include specific applications of the Articles and/or Standards of Practice.  
Part 3:  Code of Ethics: Arbitration Process
1.
Background

· Ethics complaints deal with the perceived unethical “action” or “conduct” of a REALTOR®.  

· Arbitration requests deal with contractual disputes or specific non-contractual disputes identified in Standard of Practice 17-4 of the Code of Ethics, involving money arising out of a real estate transaction. 

· Mediation is the National Association’s preferred dispute resolution system for otherwise arbitrable disputes.  

· As of 2000, all REALTOR® associations must offer mediation as an optional service to its REALTORS®.  

· In mediation, the disputing parties work with a neutral third-party, a mediation officer, to identify and discuss the issues relative to the dispute and to craft an enforceable resolution voluntarily entered into between the parties.   

· Many difficulties between real estate professionals (whether REALTORS® or not) result from misunderstandings, miscommunication, or lack of adequate communication.  

· Prior to pursuing an ethics complaint, arbitration request or mediation request, REALTORS® are encouraged to work with each other to resolve their differences.  

Part 3:  Code of Ethics: Arbitration Process
2.
Background

Arbitration is defined by -- and the arbitration of disputes is limited to -- circumstances that fall within the parameters of Article 17.  
· They must be “contractual disputes or specific non-contractual disputes as defined in Standard of Practice 17-4 between REALTORS® (principals) associated with different firms, arising out of their relationship as REALTORS®.”

· For example, the desire to collect damages for an automobile accident is not an arbitrable matter under the Code just because two REALTORS® were involved in the accident.  Such a claim is not one “arising out of their relationship as REALTORS®” as provided in Article 17. 

· Arbitration requests must be filed within one hundred eighty (180) days after: 
· the closing, if any 
or 
· the realization that a dispute existed, whichever is later. 

Arbitration can be mandatory or voluntary. Participants in arbitration are:
	Mandatory
	Voluntary

	REALTOR® principals associated with different firms


	REALTORS® within the same firm

	REALTOR® principals associated with different firms when requested by their REALTOR® licensees 


	REALTORS® and real estate professionals that do not hold REALTOR® membership  

	Clients and the REALTOR® principals who represent them as agents. In this situation, the client must agree to arbitrate the dispute through the association of REALTORS®. 

	REALTORS® and customers (no agency relationship)


Part 3:  Code of Ethics, Arbitration Process
3.
Grievance Committee
Role of the Grievance Committee
A Grievance Committee makes a preliminary review of ethics complaints and arbitration requests to determine if a full due process hearing is warranted. 

The Grievance Committee handles:
· Ethics complaints to determine if the complaint supports a violation of the Article(s) cited. 
· Arbitration requests to determine if the request relates to a monetary dispute arising out of a real estate transaction that is properly subject to arbitration. 
The Grievance Committee ensures that:

· ethics complaints and arbitration requests are in proper form  

· the appropriate parties are named

· filing deadlines are followed
· litigation or governmental investigations aren’t pending related to the same transaction or event that might delay consideration of the matter by a hearing panel

· the board can impanel an impartial hearing panel
· for ethics complaints: the right Articles are named, and if appropriate, Standards of Practice are cited to support the charge of a violation 
· for arbitration requests: the amount involved is not too small or too large; and the complaint is categorized as mandatory or voluntary

An appeal to the local association’s Board of Directors can be made: 

· If the Grievance Committee dismisses an ethics complaint or arbitration request
· Over the classification of the dispute as “voluntary” or “mandatory” 

Once the Grievance Committee forwards an ethics complaint or arbitration request for hearing, the parties will have the opportunity to present their case to a hearing panel for a determination on the merits, unless the hearing panel chair or one of the parties believes there was a mistake in forwarding the matter to a hearing in the first place, in which case the hearing panel can consider that objection in what is called a “pre-hearing meeting.”

Part 3: Code of Ethics, Arbitration Process
4.  Professional Standards Hearings

What is a Professional Standards Hearing?

Professional Standards hearings for ethics and arbitration are full “due process” hearings, including sworn testimony, and if desired by a party, representation by counsel.  
Hearings are to be fair, unbiased, and impartial, to determine, based on the evidence and testimony presented, whether a violation of the Code occurred or an award should be rendered.  
Who hears complaints?

Hearing panelists:
· are unpaid volunteers giving their time as an act of association service.
· can be disqualified from serving if it is determined that they are incapable of rendering an impartial decision. 

At the hearing
1. Each party may make an opening statement to present their case.
2. Witnesses may be called to provide testimony. 
3. Witnesses can be cross-examined by the other party. 

4. Supporting documents/information may be presented.
5. Parties may make closing arguments.
The decisions of hearing panels
· Decisions are based on the evidence and testimony presented during the hearing.

· Hearing panels cannot conclude that an Article of the Code has been violated unless that Article(s) is specifically cited in the complaint.
 Part 3: Code of Ethics, Arbitration Process
5. Professional Standards Hearings: Ethics Hearing Results

Who can serve as counsel in an ethics hearing?
In Ethics Hearings, “counsel” can include legal representation and representation by another REALTOR® knowledgeable in the Code.

The Burden of Proof
Respondents in Ethics Hearings are considered innocent unless proven to have violated the Code of Ethics.

The burden of proof in an ethics complaint is "clear, strong and convincing," defined as the "measure or degree of proof which will produce a firm belief or conviction as to the allegations sought to be established." 
Ethics Hearing Panel Decisions
The hearing panel’s decision includes: 

1. Findings of fact

2. Conclusion

3. Recommended discipline (if any). 

Findings of Fact

The findings of fact are the story behind the hearing panel’s conclusion.  The findings of fact are a written account of what took place based on the panel’s assessment of all of the evidence and testimony presented.  Findings of fact are not appealable and must support the hearing panel’s conclusion. 

Discipline

Discipline should correspond to the offense and the severity of the REALTORS®’ actions.  

· Unintentional or inadvertent violations should result in penalties designed to educate

· Intentional violations or repeated violations should result in more severe sanctions 

Authorized forms of discipline include: 

· Letters of warning or reprimand

· Fines up to $15,000 

· Attendance at educational courses/seminars

· Suspension or termination of membership

· Suspension or termination of services including MLS. 

Part 3: Code of Ethics, Arbitration Process
6. Professional Standards Hearings: Arbitration Hearing Results
The Standard of Proof
The standard of proof in which an arbitration hearing decision is based shall be a “preponderance of the evidence,” defined as, “evidence which is of greater weight or more convincing than the evidence which is offered in opposition to it, that is, evidence which as a whole shows that the facts sought to be proved are more probable than not.” There are no findings of fact in arbitration.  
Arbitration Awards
The panel will award an amount to the prevailing party.  The amount cannot be more than what was requested in the arbitration request, though it can be less. 
Making an Appeal
The fact that a hearing panel found no violation of the Code of Ethics is not appealable. 
If a party believes that the hearing process was seriously flawed to the extent of denying a full and fair hearing, there are procedures for both ethics and arbitration to appeal that decision on what is called a “procedural deficiency.”  
Grounds for Appeal
In addition to procedural deficiencies, appeals brought by ethics respondents can also be based on:
· A perceived misapplication or misinterpretation of one or more Articles of the Code of Ethics
· The nature or gravity of the discipline proposed by the hearing panel
The appeal panel’s decision is final.

Part 3: Code of Ethics, Arbitration Process
7.
Mediation
What is Mediation?
Mediation a powerful tool to help disputing REALTORS®, and sometimes REALTORS® and their clients, resolve disputes that might otherwise be arbitrated.  

· Mediation must be offered by an association of REALTORS® as an alternative to arbitration.  If the mediation is unsuccessful, the parties are free to arbitrate.

· Mediation is typically a voluntary process, though REALTOR associations can mandate mediation of otherwise arbitrable disputes pursuant to Article 17.

· Mediation can resolve disputes, promote amicable resolutions, and reduce the number of cases requiring the more formal and complex arbitration procedures of the association of REALTORS®. 
Mediation Officer

The mediation officer is a neutral third party. If any party objects to the mediation officer (i.e., potential conflict of interest) another mediation officer can be assigned.  
Difference Between Mediation and Arbitration
	Mediation
	Arbitration

	Low cost
	Moderate cost

	Little delay
	Moderate delay

	Maximum range of solutions
	Win/lose/split

	Parties control the outcome
	Arbitrators control the outcome

	Uncertain closure
	Definite closure

	Maintains/improves relationships
	May harm relationships


Part 3: Code of Ethics, Arbitration Process
8.   Benefits of Mediation

Benefits of Mediation

· Mediation process is private

· The parties have complete control over the outcome

· The mediator officer is an experienced facilitator familiar with real estate practice and custom

· Low cost

· Improves relationships (parties respond to each other and explain/explore information, needs, ideas and feelings)

· Maximum range of solutions beyond money.

Mediation Process

1. Explain process
Mediation officer explains the process and rules/goals, including the mediator’s and parties’ roles, voluntary outcome, neutrality and confidentiality. 

2. Make statements
Parties make statements to explain their perspective of the dispute and ask questions. 

3. Identify issues 
All parties and the mediation officer identify the issues to be addressed. 

4. Cross-talk 
The parties may respond to each other and explain/explore information, needs, feelings and ideas. 

5. Caucus
The mediation officer may meet privately with parties to discuss feelings, information and options. 

6. Find solutions
The parties, with the mediation officer’s assistance, explore and refine workable solutions.
7. Reach agreement
Agreement is reached/signed before leaving mediation or all parties agree that no further progress can be made, in which case parties are free to pursue arbitration. 
Part 4:  Ombudsman Services
1. Introduction

What is an Ombudsman?
An ombudsman is an individual appointed to receive and resolve disputes through constructive communication and advocating for consensus and understanding.
What is the purpose of an Ombudsman?

Ombudsman procedures are intended to provide enhanced communications and initial problem-solving capacity at the local level. 
Many “complaints” received by boards and associations do not expressly allege violations of specific Articles of the Code of Ethics, and many do not detail conduct related to the Code. Some “complaints” are actually transactional, technical, or procedural questions readily responded to.

Who must provide Ombudsman services?
All associations must provide ombudsman services to their members and members’ clients and customers, according to Professional Standards Policy Statement #59: Associations to Provide Ombudsmen Services, Code of Ethics and Arbitration Manual.
Part 4:  Ombudsman Services
2.
Role of the Ombudsman
The ombudsman’s role is primarily one of communication and conciliation, not adjudication. 
Ombudsmen DO

Ombudsmen anticipate, identify, and resolve misunderstandings and disagreements before matters ripen into disputes and possible charges of unethical conduct.

Ombudmen DON’T

Ombudsmen do not determine whether ethics violations have occurred or who is entitled to what amount of money.
The following are examples of some situations in which an ombudsman would be covered by the NAR errors and omissions insurance program and other situations when the ombudsman would not be covered:

	Ombudsman
Covered
	Ombudsman
NOT Covered

	A seller contacts the association because they feel their listing broker, who is a REALTOR®, is not responding to phone calls, and may have received offers that they haven’t presented to the seller yet. 


	A buyer contacts the association for help with a short sale transaction.  



	REALTOR® A contacts the association because she has reason to believe REALTOR® B has been criticizing her business on Facebook after a difficult transaction.


	


Part 4:  Ombudsman Services

3.
Involving the Ombudsman

Boards and associations have considerable latitude in determining how and when ombudsmen will be utilized. 
What types of issues do ombudsmen deal with?

Ombudsmen can respond to:

· general questions about real estate practice

· transaction details

· ethical practice

· enforcement issues

· questions and complaints about members

Ombudsmen can also:

· contact members to inform them that a client or customer has raised a question or issue

· contact members to obtain information necessary to provide an informed response.

In cases where an ombudsman believes that a failure of communication is the basis for a question or complaint, the ombudsman can arrange a meeting of the parties and to facilitate a mutually acceptable resolution.

What issues can ombudsmen NOT deal with?

Complaints alleging violations of the public trust (as defined in Article IV, Section 2 of the NAR Bylaws) may not be referred to an ombudsman. “Public trust” refers to misappropriation of client or customer funds or property, willful discrimination, or fraud resulting in substantial economic harm.

If the ombudsman determines there has been a violation of the public trust, the process shall be immediately terminated. Parties may then:

· pursue a formal ethics complaint

· pursue a complaint with any appropriate governmental or regulatory body

· pursue litigation

· pursue any other available remedy.

Part 4:  Ombudsman Services

4.
Right to Decline Ombudsman Services

Persons filing complaints, or inquiring about the process for filing ethics complaints, will be advised that ombudsman services are available to attempt to informally resolve their complaint. 
Such persons will also be advised that they may decline ombudsman services and can have their complaint referred to ethics mediation (if available), or considered at a formal ethics hearing.

Part 4:  Ombudsman Services
5.
Resolution of Complaints & Failure to Comply with Agreed Upon Resolution

Resolution of Complaints

If a matter complained of is resolved to the mutual satisfaction of all parties through the efforts of an ombudsman, the formal ethics complaint brought initially (if any) will continue to be processed until withdrawn by the complainant.

Failure to Comply with Agreed Upon Resolution

Failure or refusal of a member to comply with the terms of a mutually agreed on resolution shall entitle the complaining party to resubmit the original complaint or, where a formal complaint in the appropriate form had not been filed, to file an ethics complaint. 
The time the matter originally brought to the board or association’s attention will be considered the filing date for purposes of determining whether an ethics complaint is timely filed.

Part 4:  Ombudsman Services

6.
Referrals to the Grievance Committee or to State Regulatory Bodies

Ombudsmen cannot refer concerns they have regarding the conduct of any party utilizing their services to the Grievance Committee, to the state real estate licensing authority, or to any other regulatory body. The prohibition is intended to ensure impartiality and avoid the possible appearance of bias. Ombudsman are, however, authorized to refer concerns that the public trust may have been violated to the Grievance Committee.

Part 5:  Case Studies of Selected Articles of the Code of Ethics
Exercise:  Article 1, Case Study 1
Shortly after the death of his Uncle Dan, Grant received word that he inherited a vacant warehouse that previously housed his uncle's business.  This was quite a surprise to Grant, who had only met his uncle twice.  As a dentist, Grant had no use for the warehouse.  He decided it would be best to sell the building and put the money toward opening his own practice.  Grant contacted Bob, a REALTOR®, and asked him to look at the property and suggest a listing price.  Bob checked out the property and suggested $100,000.  This price seemed low to Grant given the commercial growth occurring around the warehouse, but he agreed to it.

Within two weeks Bob called Grant with an offer.  Bob stated he would be the buyer at the listed price, less his commission.  Grant became increasingly uneasy about the price.  He told Bob he intended to have the warehouse appraised before accepting the offer.  Bob got upset and said, "Listen, you can take my offer or not – that's up to you.  But it's a legitimate offer based on the price you agreed to.  So as far as I'm concerned, I've done my job and you owe me a commission."

Questions:

1. Do you think Bob is in violation of the Code?

a. No, he's right. It's a legitimate offer and Grant should sell to Bob or pay him the commission.

b. Yes. The Code prohibits REALTORS® from buying property listed with them.

c. Yes. Bob placed his interests above those of his client's.

d. No. Bob is not obligated to pay the appraised price even if it is higher than the original listing price.
2.
What was Bob's obligation to Grant?
a. Bob's obligation was to protect and promote the interests of Grant, his client, and not put his own interests ahead of Grant's.

b. Bob's obligation was to serve his client, Grant, but Bob is allowed to make a reasonable profit in buying a client’s property.

c. Bob had no obligation to Grant other than to get his property sold, which he tried to do.

Part 5:  Summaries and Case Studies of Selected Articles of the Code of Ethics

Exercise:  Article 1, Case Study 2

The small commercial building is reasonably priced, in good condition, and located on a high-traffic street in a quaint neighborhood of Chicago, so it is no surprise that two offers are made only after a few days on market.  John, the listing broker, presents both offers to the seller, Kathy.  One of the offers is from a client of John’s and the other is an offer from Buyer Broker Bob’s client.

“These offers are both full price, with no contingencies, and there seems to be no difference between them,” says Kathy to John.  “Can we make a counter-offer for more money?” she asks. John explains that countering a full-price offer could result in one or both buyers walking away from the table.

"Okay, I'll tell you what," says Kathy, "If you reduce your commission, I'll accept the offer you procured.  Although you will earn a little less than we agreed in the listing contract, you'll still get more than you would if you had to pay the other buyer's broker."  John agrees.

Buyer Broker Bob learns from his client, who contacted seller Kathy directly to find out why her full-price offer wasn’t accepted, that listing broker John had reduced his commission to make the offer that he procured more desirable.  Bob is very upset.

Questions:

1.
Can John renegotiate his listing commission at the time he presents the two offers?
a. No.  John is bound to the commission he agreed to in the listing contract.

b. Yes, John may renegotiate the listing commission, but only before he presents the offers.

c. Yes, John is permitted to renegotiate the listing commission at any time.

d. John may only raise the listing commission, not lower it.

2.
By reducing the listing commission, can John present both offers in an objective manner, as required by Standard of Practice 1-6?
a. No.  John could not possibly be objective when presenting an offer from his own client.

b. Yes.  Standard of Practice 1-6 requires only that offers be presented “quickly”.

c. No.  By agreeing to reduce the commission, John indicates that Bob’s client’s offer is no good.

d. Yes.  John’s reduction of the listing commission alone does not mean he cannot be objective in his presentation.  Agreeing to reduce the listing commission is simply part of the negotiation process.
3.
Under Article 3, as established in Standard of Practice 3-4, is John obligated to inform Bob that he modified the listing commission prior to the offer being accepted?
a. Yes.  By reducing the listing commission for the offer he procured, John created a “dual commission arrangement”, one that must be disclosed.

b. No.  Even though John might have created a “dual commission arrangement”, disclosure of such to Bob is not “practical” given the situation.

c. No. Standard of Practice 3-4 does not require a listing broker to disclose a dual commission arrangement.

d. No.  Reduction of the listing commission during negotiations does not create a dual or variable rate commission arrangement as defined in Standard of Practice 3-4.

Part 5:  Summaries and Case Studies of Selected Articles of the Code of Ethics

Exercise:  Article 2, Case Study 1

Ron, a REALTOR®, listed a motel for sale and prepared a sales prospectus setting out figures reporting the operating experience of the owner in the preceding year.  The prospectus contained small type at the bottom of the page stating that the facts contained therein, while not guaranteed as to accuracy, were "accurate to the best of our knowledge and belief," and carried the name of Ron as the broker.

Buyer Jeff received the prospectus, inspected the property, discussed the operating figures in the prospectus and other features with Ron, and signed the contract.

Six months after taking possession, Jeff ran across some old records that showed discrepancies when compared with the figures in Ron's prospectus.  Jeff had not had as profitable an operating experience as had been indicated for the previous owner in the prospectus, and the difference could be substantially accounted for by these figures.  He filed a charge of misrepresentation against Ron.

At the hearing, Ron took responsibility for the prospectus, acknowledging that he had worked with the former owner in its preparation.  The former owner had built the motel and operated it for five years.  Ron explained that he had advised him that $10,000 in annual advertising expenses during these years could reasonably be considered promotional expenses in establishing the business, and need not be shown as annually recurring items.  
Maid service, he also advised, need not be an expense item for a subsequent owner if the owner and his family did the work themselves.  Ron cited his disclaimer of a guarantee of accuracy.  Jeff testified that he had found maid service a necessity to maintain the motel, and it was apparent that the advertising was essential to successful operation.  He protested that the margin of net income alleged in the prospectus could not be attained as he had been led to believe by Ron.

Questions:
1. Do you think Ron is in violation of the Code?
a. No. Ron disclosed all pertinent information about the financial operation of the motel in the prospectus.
b. Yes. Ron withheld pertinent information about the financial operation of the motel in the prospectus.
c. No. The disclaimer stating the prospectus was "accurate to the best of our knowledge and belief" protects Ron from any omissions.
d. Yes. Ron had an obligation to arrange a meeting between Jeff and the previous owner to review the motel's financial records.

2. What was Ron's obligation to Jeff?
a. To fully disclose financial information that he reasonably should have known to be relevant and significant.
b. To formulate an optimistic prospectus to encourage Jeff to purchase the property.

c. To accurately convey information given to him by the seller.

Part 5:  Summaries and Case Studies of Selected Articles of the Code of Ethics

Exercise:  Article 2, Case Study 2
Dr. Luis, who recently completed his medical residency, decides to return home to the neighborhood where he grew up to open a small medical practice.  He enlists the services of REALTOR® Sara to find him a suitable space for his clinic.  Sara emails Dr. Luis several properties that fit his requirements.   One property is a two-story building listed by REALTOR® Tom that shows in the remarks section, “Rental apartment upstairs.”

Dr. Luis calls Sara to tell her that something about Tom’s listing seems odd.  "That building is in the neighborhood I grew up in," says Dr. Luis, "and I remember there being a problem with the Building Department when the owners added a kitchen to the second floor so they could live above their business."

Sara assures Dr. Luis that she will make the necessary inquiries, then promptly get back to him.  A call to the Building Department confirms Dr. Luis' suspicion – that the building is zoned “commercial” and does not provide for a residential apartment.”

Feeling embarrassed and misled by an apparent misrepresentation of the property in the MLS, Sara contacts Listing Broker Tom who acknowledges the seller told him the rehab was “up to code,” but was completed without the necessary permits.  According to Tom, the apartment had never been rented. "I assumed the new owners could get a zoning change or variance from the Building Department," he said.

Sara contemplates filing an ethics complaint against Tom, charging a violation of Article 2 for publishing inaccurate information in the MLS.

Questions:
1. Did Tom violate Article 2?
a. No.  Once he was contacted by Sara, Tom explains to her exactly why he thinks the future owners might be able to obtain a zoning change or variance from the Building Department.

b. Yes.  Tom misrepresents the property information in the MLS.
c. No.  It is outside Tom’s expertise to know whether the property’s zoning provides for an apartment.

d. Maybe, depending on whether the seller told Tom to list the property in the MLS that way.
2. Should Tom have identified the building as having a revenue generating apartment?
a. Yes.  As indicated by the seller, the apartment was built “to code”.

b. No.  Tom knew that the building would need to have a zoning change or variance from the Building Department before it could legally be rentable.
c. Yes. The former owners did write-off the apartment on their taxes.

d. Yes.  Tom made no representation that the apartment was legally built.

Part 5:  Summaries and Case Studies of Selected Articles of the Code of Ethics

Exercise:  Article 3, Case Study 1
Lucy is a listing broker who published an offer of cooperation and compensation in MLS for one of her listings, prices of $100,000). The offer of compensation to MLS participants was for X percent. Sam saw the MLS listing, showed the property and wrote an offer on the property for Barney Buyer. When Sam delivered the offer to Lucy, she said “Oh, by the way, I had to reduce my commission the other day to keep the seller happy. I can only pay Y percent co-op fee now.” (Y is 1 percent less than X.)

Questions: 
1. What Standard of Practice under Article 3 applies to this case?
a. Standard of Practice 3-4 (dual or variable rate commissions).

b. Standard of Practice 3-2 (changes in compensation offers).
c. Standard of Practice 3-1 (terms of compensation offers).

d. Standard of Practice 3-3 (mutually agreed changes in compensation).

e. Standard of Practice 3-8 (availability of listed property).

2.  Is Lucy in violation of the Code?
a. Yes. She failed to timely communicate the change in cooperative compensation before Sam produced an offer to purchase.
b. No. Listing brokers establish the terms and conditions of offers to cooperate and Sam had the obligation to ascertain those terms.

c. Yes. It is unethical for Lucy to change the cooperative compensation once it is established.

d. No. Whatever the seller dictates to Lucy is what the cooperating broker must accept.

3.  If Sam files an arbitration claim against Lucy for the compensation offered through the MLS, should Sam prevail?
a. No. A possible violation of the Code of Ethics is not a determining factor in an arbitration claim.

b. No. Lucy is the "master of her offer" and can change it at any time before the closing.

c. Yes. An arbitration panel would likely rule in Sam's favor if Sam can prove that he produced an offer that resulted in the sale before Lucy attempted to change her compensation offer.
d. No. Lucy is only obligated to split based on what the seller pays, regardless of what was originally published in the MLS.

Part 5:  Summaries and Case Studies of Selected Articles of the Code of Ethics

Exercise:  Article 3, Case Study 2
The offer, contingent on the sale of the buyer's current office building, is accepted by Seller Sam.  But, Sam instructs Bill, the listing broker, to continue to market the property with the hope that a better offer or one without a contingency would be made.
One week later, Buyer Broker Steve contacts Bill to arrange a showing of the property to an out-of-town client.  “I think it’s the perfect building and location for my client’s business.  He’ll be here this weekend,” says Steve.  Bill sets up the showing for the weekend, but says nothing about the previously-accepted purchase offer.
After seeing the property with his client, Steve drafts a purchase offer and sends it to Bill’s office.  At Seller Sam’s instruction, Bill informs the original buyer of the second offer, and the buyer waives the contingency.
Bill informs Steve that Sam intends to close on a previously-accepted contract now that the “sales contingency” has been removed.  Steve is very upset that Bill did not tell him about the previously-accepted offer.  Bill says he continued to market the property and did not make other brokers aware it was under contract to promote his client’s best interest by continuing to attract buyers.
Questions:
1. Is Bill obligated to disclose the accepted offer to other cooperating brokers?
a. Yes.  Standard of Practice 3-6 clearly establishes that Bill must disclose accepted offers.

b. No.  It could have affected Bill’s ability to obtain future offers.

c. No, not if the seller instructed Bill to keep it confidential.

d. No, not if the offer included unresolved contingencies.
2. 
Does Bill’s obligation under Article 1 to protect and promote his seller client’s interests mean that he should not reveal the accepted offer?
a. Yes.  Bill’s obligation to protect and promote the client’s interests controls and Bill should not be found in violation of the Code.

b. Yes.  Because Article 1 is a higher priority than Article 3, Article 1 controls.

c. No.  Article 1 also requires that Bill be honest with all parties.  This obligation of honesty, along with the requirement of Standard of Practice 3-6, requires Bill to make the disclosure of the accepted offer.

d. Yes.  Article 1 emphasizes fiduciary obligations and overrides any other obligation that potentially conflicts with it.

Part 5:  Summaries and Case Studies of Selected Articles of the Code of Ethics

Exercise:  Article 11, Case Study 1
It was a listing that Leo, a REALTOR®, now wished he had never taken. Keith, Leo’s close friend, was selling his home and was adamant about having Leo list the property. Leo appreciated the gesture, but repeatedly told Keith that his experience was in commercial properties and not residential. In addition, Keith’s home was in an area of the city that Leo didn’t know much about. Leo strongly urged Keith to have the house appraised. Keith insisted he knew the area and that $166,000 was the home’s fair market value. This amount seemed low to Leo, but he listed the house at this price. It quickly sold to a young couple, Linda and Brian.

Five months later Leo received a call from Keith, who was upset. Keith told Leo that he met the buyers, Linda and Brian, at a party and found out the two were moving because Linda had been reassigned to another city by her company. The couple had received an offer on the house for $190,000, which they declined, feeling they could do better. Keith was upset at Leo for not giving him better advice concerning the $166,000 sale price.

Questions: 
1. In addition to Article 11, which other Article might apply to this case?
a. Article 5
b. Article 10
c. Article 1
d. Article 2
2.  Is Leo in violation of the Code?
a. Yes. He failed to do a market analysis when listing the home. In addition, he should have provided Keith an appraisal at his cost.

b. No. He had no obligation to Keith once Keith insisted on Leo listing the property.

c. Yes. Even though he told Keith about residential sales being outside his field of expertise, he was also required to "engage the assistance" of a residential real estate broker.

d. No. He fully disclosed to Keith that he was a commercial broker and that Keith's property was outside his area of expertise. He also recommended that Keith have the property appraised.
 Part 5:  Summaries and Case Studies of Selected Articles of the Code of Ethics

Exercise:  Article 11, Case Study 2
Sean considers refinancing a twenty-three unit apartment building he has owned for several years to unlock some of the equity.  The lending firm, ABC Mortgage, orders an appraisal for the property from REALTOR® Paul, who happens to be a licensed appraiser and a commercial real estate broker.  The appraisal report is complete with the property address, date prepared, value, purpose, and market data.  After receiving the appraisal, Sean is surprised to learn how much the building has appreciated and decides to sell the property instead of refinancing it.
Because Sean likes how thorough REALTOR® Paul was with the appraisal process and knowing that he is a commercial broker, Sean hires Paul to represent him as his listing broker.  Within one week, an offer is made on the property and accepted. 
During the loan application, the prospective purchaser informs the new lender that the property was recently appraised for ABC Mortgage.  The lender is surprised to learn that Paul is both the listing broker and the appraiser, and that no disclosure was made about his “contemplated interest” as established in Standard of Practice 11-1.

Questions: 
1. As used in Standard of Practice 11-1, does Paul have a “present or contemplated interest” in the property when he does the appraisal?
a. Yes, as a licensed commercial broker, there always is the chance that Paul could have listed the property in the future.

b. No.  At the time of the appraisal, Sean had no interest in selling the property.
c. Yes, Paul was paid to conduct the appraisal.

d. No, ABC Mortgage ordered the appraisal.
2.  Is Paul in Violation of Article 11?
a. Yes. Paul should have disclosed in the appraisal that he is a licensed broker.

b. No, Paul provided all of the appropriate information in his appraisal, and at that time, he had no intention of listing Sean’s property.
c. Yes, Paul is not qualified to conduct the appraisal.

d. Yes, Paul is not qualified to list the property.

Part 5:  Summaries and Case Studies of Selected Articles of the Code of Ethics
Exercise:  Article 16, Case Study 1
Tony operates a small accounting firm and owns the building that houses his offices. Given the recent growth of his firm, Tony purchased a larger office building and is planning to relocate. He enlisted the services of Sue, a REALTOR®, to sell his current office building and entered into a 90-day exclusive agreement.

Three months later and one week before Tony was to close on the new building, Tony’s previous building remained unsold.  Sue had shown the property only five times in the three months. “I think I should get another agent,” Tony said to Fred, his friend. Fred suggested that Tony talk to Laura, a REALTOR® who had helped Fred sell his office building. Fred told Tony, “I'll give Laura a call, tell her about your situation, and see if she can help.”

After Laura received Fred's call, she decided to call Sue to ask when her listing agreement with Tony expired. Laura had heard of Sue, but had never spoken to her. When Laura finally reached Sue after leaving a number of messages, Sue was abrupt, refusing to discuss her listing or disclose when it expired. Laura explained that under the circumstances she could go directly to the seller to get the information, thinking this might elicit a response from Sue. Instead, Sue hung up.

Laura then called Tony. He recognized Laura’s name from his conversation with Fred and was happy to hear from her. Laura explained her services and indicated she would be happy to list Tony's office building after his exclusive listing agreement with Sue expired.

Two weeks later Sue's listing expired and Laura listed Tony's property. By the end of the month, it was sold.

Remember, if there is a conflict between state law and the Code, state law prevails.

Check your state law to be sure the actions in this case are permissible in your state.

Questions: 
1. What Standard of Practice under Article 16 applies to this situation?
a. Standard of Practice 16-6 (discussions with other’s clients).

b. Standard of Practice 16-4 (soliciting other's clients).
c. Standard of Practice 16-2 (general mailings).

d. All of the above.
2.  Is Laura in violation of Article 16?
a. Yes, Laura's call to Tony was an unethical solicitation.

b. No, Article 16 doesn't apply.

c. No, Laura followed the exact procedure specified by Standard of Practice 16-4.
d. Yes, Laura was required to get Sue's permission to deal with Sue's client Tony.
3.  What was Laura's obligation?
a. Not to solicit Sue's listing unless Sue refused to tell Laura the nature and expiration date of the listing.
b. None. Listings are fair game for solicitation at any time.

c. Not to solicit Sue's listing under any circumstances.

d. Not to solicit Sue's listing unless Sue's client, Tony, called Laura directly without Laura directly or indirectly initiating the discussion.
4.  Is Sue in violation of Article 16?
a. Yes, Sue is required to give Laura the nature and expiration date of the listing when Laura asks.

b. No, Sue is not required to give Laura the requested information.
c. Sue is not in violation of Article 16, but she is in violation of Article 3 by refusing to cooperate with Laura.

Part 5:  Summaries and Case Studies of Selected Articles of the Code of Ethics

Exercise:  Article 16, Case Study 2
REALTOR® Barbara has an exclusive listing on Sue’s property – a banquet hall that seats 2400 people.  An offer for the property is submitted by Buyer Broker Mike.  Barbara takes Mike with her to present the offer to Seller Sue later that evening.  Sue is interested, but wants time to think it over.  

The next day, Mike thinks about what an inept job Barbara did presenting his client’s offer -- it was as if she didn’t fully understand it.  There were several important considerations that Barbara did not explain to Sue.  Because he attended the presentation and was involved in the negotiations, Mike decides to contact Sue directly to ask if she has any questions and to explain some of the finer points of the offer.  Although the offer is less than the list price, Mike thinks it is fair and recommends that Sue accept it.  After a little more discussion, Sue agrees.  The contract is signed and a copy is faxed to Mike’s office.
When Mike calls Barbara to tell her about the sale, she becomes very upset because Mike worked directly with Sue, rather than her.

Questions:
1. Identify the Standard of Practice that applies to this situation?
a. 16-2

b. 16-4

c. 16-13
d. 16-14
2. Is there an obligation on Mike’s part to work through Barbara?
a. No, the fact that Barbara had introduced Mike to Sue opened the door for him to carry on the negotiations with Sue directly.

b. It depends on whether Barbara had expressly precluded Mike from contacting Sue directly.

c. No.  Mike has always been able to contact Sue directly.

d. Yes.  Mike should have worked only through Barbara, Sue’s listing agent.
NOTES:

























































Happp


























THE NATIONAL ASSOCIATION OF REALTORS®





REALTORS® Member Education Program





Participant Workbook








